
This publication of Circular 230 has been edited to show the changes suggsted by proposed regulations issued September 17, 2012

(REG-138367-06). A copy of the proposed regulation can be found at
          http://www.gpo.gov/fdsys/pkg/FR-2012-09-17/pdf/2012-22836.pdf.

Edits were inserted by Annette Nellen - annette.nellen@sjsu.edu.
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(a) ---------------------------------------

(b) Effective/applicability date. This section is applicable

beginning after the date that final
regulations are published in the

Federal Register.

^

^ (including directing or accepting payment by any means, electronic or otherwise, in an account owned or controlled by the practitioner

or any firm or other entity with whom the practitioner is associated)



--------------------------------------------------------

10.35 would be replaced with the text on the next page][



10.35   Competence.

(a) A practitioner must possess the necessary competence to engage in practice before the

Internal Revenue. Competent practice requires the knowledge, skill, thoroughness, and

preparation necessary for the matter for which the practitioner is engaged.

(b) Effective/applicability date. This section is applicable beginning after the date that

final regulations are published in the Federal Register.
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(iii) Use reasonable efforts to identify and ascertain the facts relevant to written advice on each Federal tax matter;

 (iv) Not rely upon representations, statements, findings, or agreements (including projections, financial forecasts, or appraisals) of

the taxpayer or any other person if reliance on them would be unreasonable; and

*

**

[the following inserts are for the preceding page]

(3) Reliance on representations, statements, findings, or agreements is unreasonable if the practitioner knows or should know that one
or more representations or assumptions on which any representation is based are incorrect or incomplete.

(b) Reliance on advice of others. A practitioner may only rely on the advice of another practitioner if the advice was reasonable

and the reliance is in good faith considering all the facts and circumstances. Reliance is not reasonable when --

(1) The practitioner knows or should know that the opinion of the other practitioner should not be relied on;

(2) The practitioner knows or should know that the other practitioner is not competent or lacks the necessary
qualifications to provide the advice; or

(3) The practitioner knows or should know that the other practitioner has a conflict of interset as described in this part.

(c) Standard of review. (1) In evaluating whether a practitioner giving written advice concerning one or more Federal

tax matters complied with the requirements of this section, the Commissioner, or delegate, will apply a

reasonableness standard, considering all facts and circumstances, including, but not limited to, the scope of the

engagement and the type and specificity of the advice sought by the client.

(2) In the case of an opinion the practitioner knows or has reason to know will be used or referred to by a

person other than the practitioner (or a person who is a member of, associated with, or employed by the practitioners's firm)

in promoting, marketing, or recommending to one or more taxpayers a partnership or other entity, investment plan or

arrangement a significant purpose of which is the avoidance or evasion of any tax imposed by the Internal Revenue code,

the determination of whether a practitioner has failed to comply with this section will be made on the basis of a

heightened standard of review because of the greater risk caused by the practitioner's lack of knowledge of the

 taxpayer's particular circumstances.

(d) Effective/applicability date. The rules of this section will apply to written advice that is rendered after the date

of publication of the Treasury decision adopting these rules as final regulations in the Federal Register.
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(5) Has demonstrated a pattern of willful disreputable 

conduct by— 

  (i) Failing to make an annual Federal tax return, in 

violation of the Federal tax laws, during 4 of the 5 

tax years immediately preceding the institution of a 

proceeding under paragraph (c) of this section and 

remains noncompliant with any of the practitioner’s 

Federal tax filing obligations at the time the notice 

of suspension is issued under paragraph (f) of this 

section; or 

  (ii) Failing to make a return required more frequently 

than annually, in violation of the Federal tax laws, 

during 5 of the 7 tax periods immediately preceding 

the institution of a proceeding under paragraph (c) 

of this section and remains noncompliant with any 

of the practitioner’s Federal tax filing obligations at 

the time the notice of suspension is issued under 

paragraph (f) of this section. 

 

 (c) Expedited suspension procedures. A suspension 

under this section will be proposed by a show cause 

order that names the respondent, is signed by an 

authorized representative of the Internal Revenue 

Service under § 10.69(a)(1), and served according to 

the rules set forth in paragraph (a) of § 10.63. The 

show cause order must give a plain and concise 

description of the allegations that constitute the basis 

for the proposed suspension. The show cause order 

must notify the respondent— 

(1) Of the place and due date for filing a response; 

(2) That an expedited suspension decision by default 

may be rendered if the respondent fails to file a 

response as required; 

(3) That the respondent may request a conference to 

address the merits of the show cause order and that 

any such request must be made in the response; and 

(4) That the respondent may be suspended either 

immediately following the expiration of the period 

within which a response must be filed or, if a 

conference is requested, immediately following the 

conference. 

 

(d) Response. The response to the show cause order 

described in this section must be filed no later than 30 

calendar days following the date the show cause order 

is served, unless the time for filing is extended. The 

response must be filed in accordance with the rules set 

forth for answers to a complaint in § 10.64, except as 

otherwise provided in this section. The response must 

include a request for a conference, if a conference is 

desired. The respondent is entitled to the conference 

only if the request is made in a timely filed response. 

 

(f) Suspension—(1) In general. The Commissioner, or 

delegate, may suspend the respondent from practice 

before the Internal Revenue Service by a written notice 

of expedited suspension immediately following: 

(i) The expiration of the period within which a 

response to a show cause order must be filed if the 

respondent does not file a response as required by 

paragraph (d) of this section; 

(ii) The conference described in paragraph (e) of this 

section if the Internal Revenue Service finds that the 

respondent is described in paragraph (b) of this 

section; 

(iii) The respondent’s failure to appear, either 

personally or through an authorized representative, 

at a conference scheduled by the Internal Revenue 

Service under paragraph (e) of this section. 

(2) Duration of suspension. A suspension under this 

section will commence on the date that the written 

notice of expedited suspension is served on the 

practitioner, either personally or through an authorized 

representative. The suspension will remain effective 

until the earlier of:  

(i) The date the Internal Revenue Service lifts the 

suspension after determining that the practitioner is 

no longer described in paragraph (b) of this section 

or for any other reason; or 

(ii) The date the suspension is lifted by an 

Administrative Law Judge or the Secretary of the 

Treasury, or delegate deciding appeals, in a 

proceeding referred to in paragraph (g) of this 

section and instituted under § 10.60. 

 

(g) Practitioner request for § 10.60 proceeding. If the 

Internal Revenue Service suspends a practitioner under 

the expedited suspension procedures described in this 

section, the practitioner may demand that the Internal 

Revenue Service institute a proceeding under § 10.60 

and issue the complaint described in § 10.62. The 

request must be in writing, specifically reference the 

suspension action under § 10.82, and be made within 2 

years from the date on which the practitioner’s 

suspension commenced. The Internal Revenue Service 

must issue a complaint demanded under this paragraph 

(g) within 45 calendar days of receiving the demand. 
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